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BRIEF OF NORTH AMERICAN AVIATION, 
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Statement of the Case. 


In view of the shifting positions taken by the Board 
and the wide range of discussion indulged in by the 
Board in its brief, it becomes particularly important to 
note the issues herein as presented by the complaint. Like- 
Wise, it 1S important to set down, as clearly as possible, the 
Opposing contentions, especially in view of the fact that 
the Board has never committed itself to any definite state- 
ment of its theory but deliberately states its contentions 
in a compound and complex form. 


a 
The Complaint. 


Giving the widest possible scope to the allegations of 
the complaint, it charges that by the giving of a notice 
to its employees, respondent “did establish unilaterally a 
procedure for the settlement and adjustment of disputes 
Or grievances’ * * * “wider which procedute ome 
ances would be handled directly with the employees in- 
volved without the knowledge, consent, or participation 
ormetne™Uimon.” | repr. 


Minis is the €nvire charge. 


The complaint therefore presented the issue of whether 
a procedure for the settlement of individual grievances of 
employees is invalid, unless established with the knowl- 


edge, consent, or participation of the Union. 


It will be noted that there was no issue whatever as to 
the scope of the grievances for which presentation was 


provided in the notice. 


Likewise that there was no objection to the type of 
procedure established, or to the act of the Company in 
giving notice of such procedure, except that the notice 
was given without consultation with the Union, and the 
grievances were to be handled directly with the employees 
involved without the Union’s knowledge, consent or par- 


ticipation, 


= 
Statement of Issues. 


Obviously, the charge was framed on the theory that 
there was no substantive right of individual presentation 
or adjustment of grievances, but only such right as the 


Union should consent might be exercised by the employee. 


There was thus squarely presented the scope of the 
nue cowoue section o ay. 29 U5 C., Sec. 159(a), which, 
after requiring collective bargaining with the exclusive 
representative of the employees, states: 

“Provided, that any individual employee or a group 
of employees shall have the right at any time to 
present grievances to their employer.” 


There was also presented for determination the legal 
effect of the provision of Article V of the Contract be- 
tween the Company and the Union under the heading 
“GRIEVANCE PROCEDURE” [R. pp. 11, 15], Subdivision 
(10) of said paragraph reading as follows: 

“No provision of this Article shall be interpreted 
to prevent any employee or group of employees from 
presenting grievances to the management in accord- 
ance with the provision of Section 9(a) of the Na- 
tional Labor Relations Act.” 


In addition to the statutory right of grievance presenta- 
tion given by Section 9(a), the individual employees had, 
by contract, an express stipulation that the grievance pro- 
cedure established by the Union contract should not be 
interpreted to prevent the employees individually, or as a 


group, from presenting grievances to the management. 


af 


Obviously, the contract grievance procedure was not 
exclusive, and did not operate to restrict individual 
erievance presentation. 


The Board in the course of these proceedings has as- 
serted at least six different and divergent positions: 


(1) That there is no right of individual grievance be- 
yond the mere ministerial act of filing a grievance. 


(2) That although an employee may file a grievance, 
he is powerless to bring it on for hearing or to proceed 
otherwise than through the Union. 


(3) That even though an employee may present a 
erievance and may negotiate with the management up to 
the final stage of arbitration, he is powerless to enforce 
arbitration or to arrange for arbitration or other final 
disposition of his grievance without the consent of the 
Union; that it is the element of arbitration which con- 
demns the procedure criticized. 


(4) That although there is a right of individual griev- 
ance presentation and prosecution, there is, nevertheless, 
no right upon the part ot employees to give notice of any 
method of any time, place, or means by which such griev- 
vance will be accepted or determined. 


(5) That although there may be a right to individual 
erievance presentation and to give a notice of the method 
of procedure, the particular notice given in the present 
case is too broad as it did not limit the type of grievances 
to be received to those matters not related to the general 
agreement. 


(6) That although there is a right of individual griev- 
ance presentation and prosecution to determination, and a 
right to give notice calculated to facilitate such presenta- 


sae 


tion, nevertheless, the type of grievances which may be 
adjusted or settled by individual grievance presentation is 
limited to those without the scope of the collective bargain- 
ing agreement. 


None of the foregoing contentions has any basis in the 
charge set forth in the complaint, which sets forth only 
two objections to the notice: 


(a) it was sent without prior consultation with the 
Union, and 


(b) it provided for grievance determination without the 
knowledge, consent, or participation of the Union. 


The Board has persevered in one or more of the fore- 
going six contentions (other than those based upon the 
complaint) at all stages of the case, varying its position 
from time to time to meet the exigencies of the situation. 


The Board’s brief, likewise, at one point or another, 
urges all of the foregoing six contentions, skipping from 
position to position with all the dexterity of an old time 
circus performer engaged in riding six horses around the 
ring, jumping from one to the other regardless of 
divergent courses or objectives. It is especially difficult 
to determine the position of the Board upon any point, as 
it usually insists upon riding more than one horse at the 
Same time, 


All contentions, as well as the charge in the complaint, 
are stated in a compound and complex form. 


The Board’s brief has abandoned entirely the two 
charges contained in the complaint. 


The first charge, as to sending the notice without con- 
sultation with the Union, ts ignored. 
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The second charge, as to settlement of grievances with- 
out Union participation, is expressly withdrawn by the 
concession, at page 18, footnote 3, that the employee may 
“appear in person and without the representative, at each 
stage of the process,” provided he uses the “single system” 


established by the Union contract. 


The suggestion as to the use of the single system, how- 
ever, is untenable for two reasons, (a) the contract pro- 
cedure calls for presentation by a Unicn representative at 
all four steps subsequent to the first step in the grievance 
procedure, and (b) the Union contract expressly provides, 
Arte VV, Stibdr 10) that the procedtre therein provided 
shall not prevent direct grievance presentation to the 


management under Section Qa. 


The Board has substituted for argument, the liberal 
use of such cliches as “individual bargaining,” “duality of 
representation,” ‘dual grievance procedure,” ‘unilateral 
establishment,” ‘‘unilaterial dealing.” and ‘“‘company 
policy.” 

Respondent’s brief devotes its entire point IIT (pp. 
18-28) to the scope of the notice, thus indicating that the 
Board's present objection is mainly to the terms of the 
notice itself; but there was no issue whatever in the case 
either by the pleadings or the evidence as to the scope of 
the notice and the Examiner expressly refused to permit 


evidence as to the scope of such notice. [R. pp. 146-147.] 


= = 
Specification of Errors Relied Upon by Respondent. 


Respondent’s position, briefly summarized, is that the 
Board erred in denyime the validity of respondent’s con- 


tentions as follows: 


(1) There was no evidence at the hearing that the act 
of respondent complained of constituted an unfair labor 
practice affecting commerce. The matter of the giving 
of the notice, if it gave rise to a grievance in favor of 
the Union, is a matter for arbitration under the labor con- 
tract. There is no call for sidestepping determination by 
the regular method of arbitration and invoking the disci- 
plinary action of the Board hearing and court action upon 
the mere charge that respondent has taken some unilateral 
action which the Union contends constitutes an infringe- 


ment of its rights. 


(2) Under the National Labor Relations Act there is 
a right of individual grievance presentation which involves 


the prosecution of such grievance to a final settlement. 


(ena by tievexpmess terms Of the contract between 
the Company and the Union, the grievance procedure 
therein provided for the determination of grievances 
through the Union does not apply to any employees or 
eroup of employees desiring to invoke their right to present 


grievances to the management individually. 
(4) That the right to present grievances individually 
involves a corresponding duty upon the part of the Com- 


pany to receive, hear, and adjust the grievances by arbitra- 
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tion, if necessary, i.c., by the utilization of a reasonably 


fairvandvemecnve procedure! 


(5) That the necessity of providing for such a hearing 
and determination justifies, and in fact, necessitates, as a 
practical matter, the giving of a notice setting forth the 
date, place and manner of hearing and determination of 


the grievance. 


(6) That any objection as to the scope or terms of the 
notice stating the method of determination of grievances 
is not available upon this proceeding, because there was no 
pleading or proof that the method suggested was tmproper, 
or, that other grievances than those properly determined 


individually were heard and passed upon. 


(7) The order of the Board is too broad. 


62. 
BRIEF OF THE ARGUMENT. 


q. 


There Was No Evidence at the Hearing That the 
Act of Respondent Complained of Constituted an 
Unfair Labor Practice Affecting Commerce. 

The Matter of the Giving of the Notice, if It Gave 
Rise to a Grievance in Favor of the Union, Is a 
Matter for Arbitration Under the Labor Contract. 

There Is No Call for Sidestepping Determination by 
the Regular Method of Arbitration and Invoking 
the Disciplinary Action of the Board Hearing and 
Court Action Upon the Mere Charge That 
Respondent Has Taken Some Unilateral Action 
Which the Union Contends Constitutes an In- 
fringement of Its Rights. 


The evidence is uncontradicted that the Union was 
recognized as the exclusive representative of the employees, 
and that the Company did bargain with it, and that the 
bargaining resulted in the consummation of a contract, 
and that respondent continued to bargain with the Union 
Jpeallivecmmnlixemope 3 Fo, 100, 10S, Dhl, HO esige 
123-134. ] 


The present dispute 1s one which, under the terms of the 
contract, the parties are bound to arbitrate. It cannot be 
assumed that the arbitration provided for would result 
in an illegal or improper decree. If the employer is to be 
subjected to prosecution before the Board and the Courts 


for the giving of any isolated notice, or any other act on 
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its part, without the consent of the Union first obtained, 
then the entire purpose of the act, which 1s to foster and 
facilitate collective bargaining and the amicable settle- 


ment of disputes without resort to the courts, 1s trustrated. 


The Board has assumed throughout that there was an 
affirmative duty on the part of the employer to enter into 
negotiations for collective bargaining with reference to the 
notice before the notice was sent out. This is contrary 


to all the decisions. 


N.L. R. B.v. Sands Mfg. Co., 306 U. S. 332, 344: 
83 L. Ed. 682, 690. 


a. 
IT. 


Under the National Labor Relations Act There Is a 
Right of Individual Grievance Presentation Which 
Right Involves the Prosecution of Such Grievance 
to a Final Settlement, Without Interference From 
the Union. 


The right of individual grievance presentation is thor- 


oughly settled in the decisions: 


N. Lk. B.v. Umioh Pacifoe States (C. C. A. 9), 
99 Fed. (2d) 153, 164; 

General Committee of Adjustment of the Brother- 
hood of Locomotive Engineers v. Southern 
ion Company, (C. ©. AO), 132 Bed, (2d) 
194; 

ND Lek, 6. vu. Jones G Langiitw® etc. Core., 301 
U.S. 1, 44-45; 81 L. Ed. 893, 915-916; 


Vicor cco. vo. NL. &, B, (C. Co A, 8), 
Iiedl, (2al) 72) Asters 

Midland Steel Products Company v. N. L. R. B. 
CO r ee lls ed 2d) 300) sha. 

No LOR 8. vy. Gogmann & Co. (C. C. A. 7), tal 
Fed. (2d) 756, 759-60; 

Precision Castings Co. v. Boland, 13 Fed. Supp. 
S77 come sea N.Y.) : 

In re Shanty Shops, luc., and Chain Service 
Restaurant Employee's Union, 8 Labor Relations 


Reporter, p. 840; 


ij 
Noble v. State (Tex.), 17 S. W. (2d) 1063, 1064. 
59 Corpus Juris., p. 1093; 
50 Corpus Jurts., p. 973; 


Dooley ». Penwwa. Ry. Co. (D. C. Mimn.), 250) Med. 
142, 143; 


Coty uv. Prestometies, fwc. (C. C. A. 2), 285 Med 
501, 514; 

Galveston.H. & S. A. Ry. Co. v. Hemmgan, (Tex. ), 
7S. WV. 252;5 

Grace Co. v. Williams, et al. (D. C. Mo.), 20 Fed. 
Supp. 263, 266. 
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fat. 

By the Express Terms of the Contract Between the 
Company and the Union, the Grievance Procedure 
Therein Provided for the Determination of Griev- 
ances Through the Union Does Not Apply to Any 
Employees or Group of Employees Desiring to 


Invoke Their Right to Present Grievances to the 
Management Individually. 


Byaime aerecment (ix) pp. 11, la) Article V, Subsection 
(10) the Union expressly agreed that the provisions of the 
Article entitled Grievance Procedure which established a 
method of presenting and determining grievances through 


the Union should not 


“be interpreted to prevent any employees or group of 
employees from presenting grievances to the manage- 
ment in accordance with the provisions of Section 
9(a) of the National Labor Relations Act.” 


244 
TV. 

The Right to Present Grievances Individually Involves 
a Corresponding Duty Upon the Part of the 
Company to Receive, Hear, and Adjust the Griev- 
ances by Arbitration, if Necessary, i.e.,by the 
Utilization of a Reasonably Fair and Effective 
Procedure. 


The right of an individual employee, or group of em- 
ployees, to present grievances, is not limited to the mere 
filing thereot. The statutory right, and also the contract 
right, granted to employees, to individually present their 
grievances to the employer, involves the corresponding 
duty on the part of the employer to hear and adjust such 
grievances. 

Grace Co. vw, Wilaams (D.C. Mo.), 20 Ped. Simap: 
263, 206; 

Noble v. State (Vex.), 17 5. °W. (2d) 100s, oar. 

59 Corpus Jutis:, p. WO0OS; 

59 Corpus Jaeris., p. 973; 

Dooley v. Penma, Ry. Co. (D. C. Minn.), 250 Fed. 
152, 143; 

Coty v. Presmomaiies, lwe. (C. C. A. 2), 285 Beak 
501, 514; 

Galveston H.& S. A. Ry. Co. uv. Henmgan (Tex. ), 
76S. W.dhe2. 


S| 
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The Necessity of Providing for Such a Hearing and 
Determination Justifies, and in Fact, Necessitates, 
as a Practical Matter, the Giving of a Notice Set- 
ting Forth the Date, Place and Manner of Hearing 
and Determination of the Grievance. 


The Company, in order to comply with its duty of hear- 
ing and determining the grievances, was required to desig- 
nate a representative to hear the grievance, to fix a time 
and place where it might be heard, and make some reason- 


able arrangement for the disposition of the grievance. 


The employer has the duty, in the orderly conduct of its 
business, to give notice of the date, place, manner, and 
persons to whom the individual grievances may be pre- 
sented, and to provide for a method of receiving and ad- 
justing stich grievances. In a concern having many 
thousands of employees, it 1s vitally necessary in order to 
Memiiaih a COlsistent Orievance procedtire and avoid dis- 
crimination, that notice of sttch arrangements be imparted 
to the employees. In the absence of such a notice no real 


opportunity of presentation is afforded. 


eS 


VI, 

Any Objection as to the Scope or Terms of the Notice 
Stating the Method of Determination of Griev- 
ances Is Not Available Upon This Proceeding, 
Because There Was No Pleading or Proof That 
the Method Suggested Was Improper, or That 
Other Grievances Than Those Properly Deter- 
mined Individually Were Heard and Passed Upon. 


The complaint did not allege that the notice was too 
broad or went beyond its preper scope. The sole charge 
was that the notice was sent without the knowledge or 
consent of the Union, and provided for determination of 
grievances without the Union's knowledge, consent or 


participation. 


The Company’s offer of proof with respect to its at- 
tempting to supersede the notice by a new notice obviating 
the Union’s objections as to the form of the previous 
notice was ejected bw the Board, [R. pp. 110-1 tine 
offer of proof as to what grievances had been handled 
under individual grievance procedure was also rejected. 
[R. pp. 146-137.] There is neither claim nor proof that 
the scope of the grievances extended beyond those per- 
niitted by the Act. 


It cannot be assumed in ihe absence of evidence that 
the law has been or will be .1tolated, but, on the contrary, 
there is a presumption that the law will be obeyed. 


Again there was no issue whatever in the complaint 
as to the legality of the provision for arbitration as the 
final step in grievance handling or as to the efficacy or 
fairness of the particular method suggested in the notice. 


=) 
van. 
The Order of the Board Is Too Broad. 


The sole issue is the propriety of the giving of notice 
of the method for handling individual grievances, without 
the consent of or consultation with the Union. The Board, 
even if its charges were sustained, could only direct the 
recall of the notice. It could not even direct a modification 
of the notice as there was no issue as to the scope of the 
notice. 

eee ac. Exess Paap. Co., 312 U. S. 426, 
436-6; 85 L. Ed. 930, 937: 

Pine sce VN. LR. B. (C. C. A. D.C). 
120 Fed. (2d) 641, 707-8. 
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ARGUMENT. 


i. 

There Was No Evidence at the Hearing That the 
Act of Respondent Complained of Constituted an 
Unfair Labor Practice Affecting Commerce. 

The Matter of the Giving of the Notice, if It Gave 
Rise to a Grievance in Favor of the Union, Is a 
Matter for Arbitration Under the Labor Contract. 

There Is No Call for Sidestepping Determination by 
the Regular Method of Arbitration and Invoking 
the Disciplinary Action of the Board Hearing and 
Court Action Upon the Mere Charge That 
Respondent Has Taken Some Unilateral Action 
Which the Union Contends Constitutes an in- 
fringement of Its Rights. 

The charge and finding that respondent has refused 
to collectively bargain is absurd in view of the uncon- 
tradicted evidence that respondent has at all times bar- 
gained in good faith with the Union in all matters of col- 
lective bargaining, including the laber contract, Union 
grievance procedure, and individual grievance procedure. 
[Rovpp. 3, 9S, lee, Ns? iil, ITO) 120) 1Z8-134 4) ie 
very notice which is the basis of the present complaint 
was carried through the first four steps of the regular 
grievance procedure and up to the point of arbitration 
itself. Jt was, in fact, the Union which refused to negoti- 
ate further. |R. pp. 124-134.] The Company offered to 
prove that it had gone so far as to prepare a second notice 


superseding the criticized notice. A copy ot the second 


ae 


notice, which was prepared to meet the Union’s objections, 
appears in the record as Exhibit ‘‘B.” The second notice 
would have been distributed to all employees if the Union 
had not istituted the proceedings before the Board. An 
offer of proof of these matters was rejected by the Board. 
ik. pp. 110211 i, | 


The Company further offered to show that only two 
grievances had been handled under the procedure provided 
for by the notice upon which the charge is based, whereas 
more than 800 had been disposed of under the regular 
contract grievance procedure. This offer of proof was 
rejected by the Board. [R. pp. 146-147. ] 


However, the Board states in its decision that ‘the 
Board accepts as true the facts which the respondent 
offered to prove. Assuming their truth, they do not 
meet ile Io@ara s decision as lyéreinafter set forth.’ [R. 
pmol, soermote 3. | 


There was no charge of any coercion, restraint, or inter- 
ference, and no evidence thereof. The facts thus indirectly 
conceded by the Board conclusively answer any possible 
contention that any misunderstanding, coercion, cr re- 
straint resulted or could result from the giving of the 


notice complained of. 


There 1s no proof whatsoever of any refusal to bargain 
collectively with the Union as the exclusive representative 
of the employees, or that respondent has engaged, or 1s 
engaging in any unfair labor practice within the meaning 


of Section 8(1) or Section 8(5) of the Act, or that the 


og 


act of respondent complained of constituted an unfair 
labor practice affecting commerce or the free flow of com- 


iInerce in any manner whatever. 


The Board’s findings on these jurisdictional issues are 
entirely unsupported. Under the agreement between the 


up) 


Company and the Union | Exhibit “A” of the complaint] 
the act charged in the Board's complaint, at most, could 
give rise to a claim or grievance on the part of the Union 
for which amicable settlement was provided by the griev- 


ance procedure. 


There was nothing in the evidence to indicate that a 
labor dispute would or could arise, or that the parties 
would not carry out the terms of the contract and proceed 
to settle the dispute upon which the present complaint 1s 
based, by arbitration. Likewise, there can be no assump- 
tion that the arbitration thus provided for would result 


in any illegal or improper award. 


There was no evidence whatever of any request on the 
part of the Union to negotiate this particular dispute, ex- 
cept the admitted fact that the dispute was negotiated 
up to the point of arbitration. [R. pp. 124-134. ] 

There is no refusal to negotiate where there is no request 
to negotiate. 

N.L. R. BU v. Columbian, cic. Steel Co., 3067U. S. 
292, 297-298; 83 L. Ed. 660, 664: 


“To put the employer in default here the employees 
must at least have signihed to respondent their desire 


to negotiate.” 
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we LT we ames Gg. Co., 306 U. S. 332 
344; 83 L. Ed. 682, 690: 


“There could be, therefore, no duty on either side 


» 


to enter into further negotiations for collective bar- 
gaining in the absence of a request therefore by the 


employees.” 


Great Southern Trucking Co. v. N. L. R. B. 
ee Cet 127 Fed 2d) 180,185: 
eiiceclemmentary ethat the National Labor Rela- 
tions Act does not compel an employer to seek out 
his employees or request their participation in negoti- 
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ations for purposes of collective bargaining. 


In view of the record, the charge and finding that re- 
spondent has refused to bargain collectively has a very 


hollow ring. 


Admittedly the National Labor Relations Act contem- 
plates individual presentation of grievances in some 
method; admittedly the contract by the respondent con- 
templates individual grievance preseuiation (Article V, 
Subd. 10); admittedly the Union grievance procedure pro- 
vided by Article V does not apply to or affect the right 
or manner of individual grievance presentation. Any 
dispute relative to the contractual provision of individual 
grievance presentation is expressly made subject to arbi- 


tration by themaborrcontact. 


Out of the many grievances which the Union has pre- 
sented and adjusted, and settled through the contract 


grievance procedure, it has seized upon this particular in- 
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stance as one in which it will not submit to the award of 
an arbiter, but has elected to put the Company to the ex- 
pense and trouble of a formal hearing before the Board, 


and contempt proceedings before this court. 


fi an @rbitration clause can thus be awoidéd by Mac 
Union and the employer penalized by being subjected to 
prolonged and expensive litigation betore the Board and 
Appellate Courts, then the entire purpose of the Act will 


be frustrated. 


There ts no action which the Company can take m the 
prosecution of its business which will not equally expose 
it to a charge of “refusing to collectively bargain.” The 
Union could always assert that amy act of the Company, 
regardless of whether it was taken in the utmost good 
faith, was “without consultation with or consent of the 
Union,” and force the employer to expensive court pro- 
ceedings to establish its willingness to negotiate and the 
refusal on the part of the Union to negotiate, and that the 


action taken was in good faith. 


It is submitted that the present case directly presents 
to this court the issue of the propriety of the Board and 
the courts taking jurisdiction of such a controversy be- 
tween the parties to a contract as to the meaning of the 
terms thereof, when such contract contains within itself 
a reasonable and automatically operative provision for 
final determination of any such dispute. The court is 
being asked to lend a hand to the arbitrary repudiation by 
one of the parties of the contractual requirement of arbi- 


tration. 
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II. 

Under the National Labor Relations Act There Is a 
Right of Individual Grievance Presentation Which 
Right Involves the Prosecution of Such Grievance 
to a Final Settlement, and Without Interference 
From the Union. 

It was the contention of the Board’s attorney and also 
of the counsel for the Union that the right of individual 
grievance presentation provided by Section 9(a) and also 
by the contract, Article V, Subdivision (10), was limited 
to the mere “filing” of a complaint (and that the em- 
ployee could do nothing beyond filing). Any further ac- 
tion would have to be taken through the Union. Nor 
could he require any action to be taken with regard to the 


complaint so filed. 


At the oral argument in Washington, counsel for the 
Union receded from this position, for the first time, to the 
extent that he conceded that there was a limited right of 
grievance presentation without the scope of the Union's 
jurisdiction. 


the Chainman, “ves. You couldn't do anything 
more than present them; no obligation. 
Mr. Kaplan: No; we are not contending that inat- 


ters outside the scope of our jurisdiction cant be 
adjusted . . .” [R. p. 46.] 


The Board's position in its brief, pages 12-17, is now 
apparently 


(1) that the matter of grievance procedure “is an ap- 


propriate subject of collective bargaining” (p. 13), and 
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(2) that “after a grievance procedure has been agreed 
upon with the exclusive representative of the employees” 
the employer may not hear individual grievances through 


any other procedure (pp. 17-18). 


In other words, the Board still contends that whatever 
right of grievance presentation exists, it must be exer- 
cised and prosecuted through the Union, or through a 
method negotiated by the Union, and not otherwise. No 


cases whatever are cited which support this contention. 


The cases, without dissent, establish (1) that the right 
to present grievances is not limited to the mere filing of 
a complaint; (2) that the statutory right granted to em- 
ployees individually to present their grievances involves 
the corresponding duty on the employer to hear and adjust 
such grievances (see point 1V, fra); and (3) that such 
grievances, without limitation, may be prosecuted by the 
employee to final settlement or adjustment, without inter- 


ference from the Union. 


(a) The Right of an Individual Employee or Group of 
Employees to “Present” Grievances Is Not Limited to 
the Mere Filing of a Complaint. 

The statute (Section 9(a)) gives to the individual em- 
ployee ‘‘the right at any time to present grievances to their 


employer.” 


The contract, Article V, Subsection (10), provides that 
the terms of the Article “Grievance Procedure” shal! not 
be interpreted “to prevent any employces or group of em- 


ployees from presenting grievances to the management in 


pipe 


accordance with the provisions of Section 9(a) of the 
National Labor Relations Act.” 


The right to present grievances implied the right to 
obtain their consideration. Webster’s Dictionary defines 
heard) Present 

“to lay before. or submit to, a person or body for 


consideration or action; as, to present a 
petition ie 


Meee Simic (lex), 17 5S. W. (2d) 1063, 1064, 
the word “‘present” is defined as follows, quoting Century 
Dictionary: 


“*Present’ means ‘to lay before a judge, magistrate, 
or governing body for action or consideration; sub- 
mut, as a petitioner, remonstrance, etc., for a decision 
or settlement to the proper authorities.’ ” 


ew cy siccurthar Special preyision 1s made lor mine 
dividual employee petitions shows that Congress was giv- 
ing to the employee a right which otherwise would have 


been inhibited by the general provision. 


59 Corpus Juris., p. 1093: 


“Another generally accepted rule of construction 
is an exception of a particular thing from the general 
words shows that, in the opinion of the law-giver., 
the thing excepted would be within the general pro- 
vision had not the exception been made.” 


The rule of the decision cited under subhead (c) infra 
is that an employee may not only present his grievances but 


may obtain a hearing and effect an adjustment. 
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(b) The Statutory Right and Also the Contract Right 
Granted to Employees to Individually Present Their 
Grievances to the Employer Involves the Corresponding 
Duty on the Employer to Hear and Adjust Such 
Grievances. 


See point IV, izfra. 


(c) Such Grievances Without Limitation May be Prosecuted 


by the Employee to Final Settlement or Adjustment 
Without Interference From the Union. 


Inc. L. R. B. uv, Uneoh Pacific Stages (C. C. A. Wy, 
99 Fed. (2d) 153, 164, there was evidence that the General 
Superintendent of the Company had settled directly with 
individuals who had presented grievances to the Company, 
and the Board found that, in settling directly with the 
individuals involved, the Company was attempting to 
arouse in the employees “the feeling that it was super- 
fluous to negotiate with the management through the 
Union,” and that such conduct constituted interference 
with the rights of its employees under the Act. (p. 163.) 
Im that case thus court “weld: 

“The above quoted finding indicates that the Board 
followed the position asserted by the attorney for the 
Union to the effect that an employer under the eircum- 
stances was deprived of any right to make any settle- 
ment of a grievance directly with an employee even 
as in this case where the representatives of the Union 
acquiesced in the suggestion that it be accomplished 
in that way. 


“This was not a correct interpretation either of the 
agreement or the law. 


“Section 94) of the Act, 29 U.S. ©. Gee 
159(a), contains the proviso that ‘any individual 
employee or a group of employees shall have the right 


a J 


at any time to present grievances to their employer.’ 
Thus the Act does not inhibit adjustment of indtiidual 
grievances directly between employee and employer 
and such procedure ts entirely consistent with collec- 
tive bargaining in matters affecting employees as a 
class. This view finds support in National Labor 
Relations Board v. Jones & Laughlin Steel Corp., 301 
Ce ee ole ciel, Ed 893, 108 A, L, R. 
1352. Here, again, referring to the case of Virginian 
R. Co. v. System Federation, supra, the Supreme 
Court at pages 44 and 45, 57 S. Ct. at pages 628 said: 
‘We also pointed out that, as conceded by the govern- 
ment, the injunction against the company’s entering 
into any contract concerning rules, rates of pay and 
working conditions except with a chosen representa- 
tive was “designed only to prevent collective bargain- 
ing with anyone purporting to represent emplovees” 
other than the representative they had selected. It 
was taken “to prohibit the negotiation of labor con- 
tracts, generally applicable to employees’’ in the de- 
scribed unit with any cther representative than the 
one so chosen, “but not as as precluding such individual 
contracts” aS the compa any might. CLC tae) to make 
dir ectly with individual employees.” We think this 
a et] 

construction also applies to section 9(a) of the Na- 
tional Labor Relations Act.’” (p. 164.) 


Wits court itther held that the general authorityot the 


spokesman for the Union did not include the power to 
waive the individual seniority rights cf employees, as the 
matter of seniority primarily concerns the relation of the 
employees, not to the Company but to each other, the 


court saying: 


“Upon the hearing a discussion arose between 
counsel representing the Union and respondent’s at- 
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torney as to certain legal questions involved in the 
fixing of seniority rights. It was there and is here 
contended on behalf of respondent that negotiations 
between the Union and the employer ordinarily are 
with respect to general working conditions, hours of 
labor and wages, and such matters where the interests 
of all the employees are the same and where any ad- 
vantage secured by the Union for one member inures 
to the benefit of all; but that this is not true with 
respect to the question of seniority where the interests 
of the older and the younger employees are directly in 
conflict. The existence of this legal phase of the con- 
troversy was admitted by Union counsel at the hear- 
ing. Moreover, as the evidence discloses, matters of 
seniority primarily concern the relation of the em- 
ployees, not to the company, but to each other. Rights 
taken from those new in the service go to benefit the 
older employees in the company. Thus any change 
of seniority status established by the contract would 
affect the personal rights of the individual employee 
rather than those of the group.’ (Emphasis ours. ) 


N. L. R. B. ov. Usiom Pac. Stages, Ine., 99 Fed. 
(2d) 153, 164-5. 


Binrda 
The Banas brief attempts to distinguish the Union 


Pacific Stages case (pp. 26-27, footnote), asserting that 
the distinction is that the Union had acquiesced in direct 
settlement. Also that in the present case the procedure 
contemplates dealing with an individual employee ‘‘con- 
cerning a matter covered by a collective bargaining con- 
tract affecting all of the employees.” 

Neither situation constitutes a distinguishing circum- 


Stamice. 


In the first place, the present contract expressly excludes 
individual grievance presentation from the operation of the 
contract Union grievance procedure; so that it may be 
equally said that the Union, in consenting to such exclusion 
of such individual grievance presentation from the pro- 
visions of Article V, has “acquiesced in direct settlement 


of a grievance.” 


Moreover, the Union’s contention, in support of the 
Board’s jurisdiction, has been that the particular act com- 
plained of on the part of respondent, 7. e., giving notice of 
the method of handling individual grievances, was so 
heinous and so contrary to public policy, that the National 
Labor Relations Board was justified in stepping in and 
ousting the tribunal provided by the contract for settle- 
ment of such a dispute. If this is true, the Union could 
not give any validity to such a procedure by consenting 


thereto. 


The basic question remains: Is direct employer-em- 
ployee grievance settlement illegal? This court has ex- 


pressly held that it is not. 


In the second place, there was also a labor contract in 
eistence between the employer and Union, covering all 


the employees, in the Union Pacific Stages case. 


In a recent case General Committee of Adjustment of 
the Brotherhood of Locomotive Engimeers v. Southern 
Pacific Conmpomm (C. ©. A. 9), 132 Fed. (2d) Boley ilies 
court has pointed out very cogent reasons for allowing an 


employee to present and prosecute individually any griey- 
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ance claimed by him, and has shown the unfairness of 
requiring him to abide by the representation of a par- 
ticular labor organization. This court said: 


“The Engineers’ Committee contends that the engi- 
neer party suing on his individual contract with the 
Railway can ‘elect’ to have no labor organization 
representing him other than the Engineers’ Commit- 
tee. The startling injustice ot this contention appears 
from the following: Assume three engineers, each 
asserting that he is entitled by a seniority to have an 
engine on a certain run. The Railway has decided 
that A has the seniority. B and C each claims that 
he is the senior. This may involve a pure question of 
fact as to date of employment, or resignation and 
return, or other easily imaginable factual situations. 
It is destructive of the fundamental concept of repre- 
sentation in such a justihable controversy that the _ 
engineers B and C, each claiming the other not en- 
titled to the run, must have the Engineers’ Commit- 
tee as his representative. Obviously the Engineers’ 
Committee cannot act for both. 


“More aggravating circumstances can be added to 
this situation. Such as, that one of the two engineers 
having the claim against the Railway 1s a member of 
the Engineers’ Brotherhood in good standing, with 
his dues paid, and the other, not a member of the 
Engineers’ Brotherhood, has been its bitter opponent 
and critic. The relationship of confidence and trust 
necessary between a suitor and his representative 
would be entirely absent in the second case. 


“What the Engineers’ committee is contending is 
that instead of there being the above described three 
statutory steps in the process, there must be four 
steps. There would be three tribunals instead of two 
before whom he must litigate, the first being a union 
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of which he is not a member, in which he litigates his 
claim against a member of the Union. * * * 


“The Engineers’ Committee also contends that its 
position is aided by the provision of Section 2, Sixth, 
with respect to conferences with the employer, as fol- 
lows: ‘Sixth. In case of a dispute between a carrier 
or carriers and its or their employees, arising out of 
erievances or out of the interpretation or application 
of agreements concerning rates of pay, rules, or work- 
ing conditions, it shall be the duty of the designated 
representative or representatives of such carrier or 
carriers and of such employees, within ten days after 
the receipt of notice of a desire on the part of either 
party to confer in respect to such dispute, to specify 
a time and place at which such conference shall be 
ee, Sv otii Mi Unis it 1onores tac fact that 
Section 2, Fourth, provides that the engineer may 
confer individually or through his local representative, 
a provision which supersedes every other provision in 
the Act, including Section 2, Sixth. As seen in foot- 
note 4, above, the Engineers’ Schedule contains no 
provision for representation in grievances arising 
from a claimed breach of the engineer’s individual 
employment contract.” 


Gop. Commecic. «. Somheriv PaewCo., W321. (2d) 
194, 198-199. 


In V. LL. Rk. B. oe. Somes & Lawgln, cic. Corp, 301 
U. S. 1, 44-45; 81 L. Ed. 893, 915-916, in reviewing its 
prior decisions under the Railway Labor Act, the court 
said: 

“We also pointed out that, as conceded by the 
Government, the injunction against the Company's 
entering into any contract concerning rules, rates of 
pay and working conditions except with a chosen 
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representative was ‘designed only to prevent collective 
bargaining with anyone purporting to represent em- 
ployees’ other than the representative they had 
selected. It was taken ‘to prohibit the negotiation of 
labor contracts generally applicable to employees’ in 
the described unit with any other representative than 
the one so chosen, ‘but not as precluding such in- 
dividual contracts’ as the Company might ‘elect to 
make directly with individual employees.’ We think 
this construction also applies to Sec. 9(a) of the 
National Labor Relations Act. 


“The Act does not compel agreements between em- 
ployers and employees. It does not compel any agree- 
ment whatever. It does not prevent the employer 
‘from refusing to make a collective contract and hiring 
individuals on whatever terms’ the employer ‘may by 
unilateral action determire.’ The Act expressly pro- 
vides in section 9(a) that any individual employee or 
a group of employees shall have the right at any time 
to present grievances to their employer. The theory 
of the Act is that free opportunity for negotiation 
with accredited representatives of employees is likely 
to promote industrial peace and bring about the ad- 
justments and agreements which the Act in itself 
does not attempt to compel.” 


N.L. R. B. @. Jomes & Laughtm, cic. Gorp., 301 
U. S. 1, 44-45, 81 L. Ed. 893, 915-916. 


In Weicon GaGa ™. L. RK. B. CC. Ces ee 
Fed. (2d) 759, 763, the court said with reference to the 
requirements of collective bargaining: 

“It obligates the employer to bargain in good faith 
both collectively and exclusively with the chosen 
representative of a majority of his employees with 
respect to all matters which affect his employees as a 
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class, including wages, hours of employment. and 
working conditions. National Labor Relations Board 
v. Jones & Laughlin Steel Corp., 301 U. S. 1, 45, 57 
SC ole ee hcmoctmi0s A, L. R, 1352; Na- 
tional Labor Relations Board v. Union Pacific Stages, 
incre ee tee owe 253, 159, 164. Ji does not 
however, prohibit individual employees or groups of 
employees from negotiating with the employer con- 
cerning grievances.” 


amc Omer i. ik. 8, 115 Red. (2d) 759, 
763. 


The case of Midland Steel Products Company v. N. L. 
famemmeemO. eG), 113 Fed. (2d) S800, 803, is a direct 
answer to the Board’s holding that the notice complained 
of constituted an improper solicitation of individual griev- 
ance presentation. The Board based its Cease and Desist 
Order upon a letter sent to the employees by the Com- 
pany’s Works Manager at the time of the Union's organ- 
ization campaign, and containing the following: 


“Under this act (The Wagner Act) you have the 
right to name anyone you choose to represent you. 
You do not have to join any organization. 

Our policy.is to be fair to each employee ineeyery 
way. 

“T would appreciate your dropping in to my office 
at any time to discuss our future policies and vour 
suggestions how to make this a happier and better 
plant in which to work.” 


The court said: 


‘Assuming that the Board was correct in regarding 
the last part of the letter as an appeal to individual 
bargaining, the Act does not prohibit this practice 
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National Labor Relations Board v. Sands Mfg. Co., 
306 U.S. 332, 59 S. Ct. 508, 83 L. HdaesS2 VV emia 
not understand that the statute forbids the employer, 
where he is innocent of coercion, interference, or re- 
straint. to suggest individual conferences with his 
men nor even to advocate the advantages which grow 
from individual conferences, nor do we understand 
that such a suggestion of itself constitutes an element 
of interference, coercion or restraint. . . . The 
phrase covers the abuse of relation or opportunity so 
as to corrupt or override the will, and it is no more 
difficult to appraise conduct of this sort in connection 
with the selection of representatives for the purposes 
of this Act than in relation to well-known applica- 
tions of the law with respect to fraud, duress, and 
undue influence. 


“This letter exerts no pressure. It does not express 
nor intimate the opinion of the employer as te the 
inerits of unionization or of nonunionization, or as to 
the merits of any particular union or organization. It 
constitutes an effort to secure cooperation between the 
‘front office’ and the workers themselves, that is, to 
secure one of the objectives of the National Labor 
Relations Act, which, as stated in its title, is ‘to 
diminish the causes of labor disputes.’ 


Midland Steel Prodwcts Co. v. N. L. R&R. Bs, 113 
Fed. (2d) 800, at 803, 804. 


In N. L. R. B. &. Gatenann & Co. (C. C. A. 7), ize 
Fed. (2d) 756, 759-60, the employer distributed a pamphlet 
to each of its employees, the 8th paragraph of which read 
as follows: 

“Individual Bargaining. 
“8. An employee cannot be compelled to select 
any other employee, group or organization to bargain 
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for him. Any employee is absolutely free to bargain 
for himself, and make his own individual arrange- 
ment concerning his employment on a basis mutually 
satistactory to the management and himself.” 


In denying a petition for enforcement, the court held 


that this communication was not objectionable. 


In the case of Preciston Castiwgs Co. v. Boland, 13 
Pied oupp. o/7,.604 (ID, C. N, Y.), the court said: 
“Tt is true that the act requires the employer to bar- 
gain with representatives of the majority of the em- 
ployees of any appropriate unit. It goes no further 
than that. Jt does not preclude other employees from 
presenting their grievances and from being heard.” 


The case of Jn re Shanty Shops, Inc., and Chain Service 
Restaurant Employee's Union (N. Y.), 8 Labor Rela- 
tions Reporter, page 840, cited by the Union at the hearing 
in Washington, is a direct holding in support of respon- 


dent’s position. 


In discussing the proviso of Section 704(7) of the 
New York Labor Relations Act to the effect that ‘‘em- 
ployees, directly or through representatives, shall have the 
right at any time to present grievances to their employer,” 
the court said: 

“We believe that Section 704(7) is modified by all 
of Section 705 and not merely by the proviso to one 
subdivision thereof. It is clear from both the lan- 
guage of the proviso and its context in the above sub- 
division of Section 705 that the proviso was intended 
by the Legislature merely to preserve the right of 
individual employees or minority representatives to 
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present grievances, where there exists a majority 
representative for the purposes of collective bargain- 
ing. The proviso, affording to employees or their 
representatives ‘the right at any time to present 
grievances qualifies the main body of a subdivision 
which arms majority representatives with exclusive 
bargauiung power. 

“It thus serves to restrict what otherwise nught be 
a grant of unlimited power to a majority union, in the 
exercise of which individual or minority rights might 
be completely destroyed. The proviso further assures 
employers that they are free if they desire, to discuss 
grievances with individuals or munority representa- 
tives, even though a majority representative has been 
designated for the purpose of coilective bargaining.” 


(d) The Cases Cited by the Board do Not Support Its 
Contention That Individual Grievance Presentation Is 
Prohibited. 

The quotation from Humble Oil and Refining Company 
uv. N. LAR. B. (CIC. A. 53, 113 Fed, (2d )785, 7, apine dee 
ing at page 24, has to do, as appears from the face of the 
court’s statement, with the binding effect of a labor 
union contract, and the term “bargain” is used with refer- 


ence to the making of such a contract. 


The statement appearing at page 25, quoted fromm the 
case of N. L. R. B. a. Krowwille, 124 Bed. (2d) 875, 
881-2, refers, as the court carefully points out in its 
opinion, to bargaining by the collective agent “with respect 


to wages, hours, and other conditions of employment.” 


= 


The only additional cases are the National Licorice 
cases, and other cases appearing at footnote 19, page 25. 
All these cases involved individual contracts exacted by 


the employer. 


In the National Licorice Company case, the employee 
was required to agree not to demand a closed shop. Also 
the propriety of his discharge was not to be subject to 


ani travion. 


In the Highland Shoe, Inc., case, 119 Fed. (2d) 218, 
221, footnote 20, page 2/7, the reference is to an employer 
bargaining with his employees individually concerning a 


wage reduction. 


Accordingly, it 1s submitted that the decided cases have 
established, beyond dispute, the subsrantive right of the 
employee to present any grievance which he desires to 
present to his employer directly. This would be true even 
if the contract with the Union did not recognize any right 
of individual presentation. However, as we shall see in 
the succeeding point, the contract expressly reserves such 
right and leaves it free from any interference by the 
Union and any restrictions by the Union grievance pro- 


cedure. 


The employer is under the corresponding duty to hear 
and adjust such grievance, and, if a settlement can not be 
arrived at by mutual agreement, to provide for determina- 
tion by an impartial tribunal. 

In objecting, throughout its brief, that recognition of 


any right of grievance presentation by an employee would 


os 


seriously “undermine” or embarrass the Union, the Board 
overlooks the guiding principle enunciated by the decisions 
that the employee's right to present grievances is a right 
which must be free from interference from either the 


Union or the employer. 


The suggestions of the Board's counsel to the effect 
that individual adjustment of grievances operates to the 
prejudice of the Union, or to limit the scope of the Union’s 
collective bargaining power (Br. p. 12), is an argument 
addressed entirely to the wisdom of the enactment. This 
issue, however, is solely within the legislative domain. The 
courts cannot deny effect to the proviso of Section 9(a) 
upon the ground that it might embarrass the Union, or 
possibly lead to difficulties in administration. Congress 
has given the individual the “parallel” or “dual” right 
of grievance presentation. The statutory right of 1n- 
dividual grievance presentation 1s expressly recognized and 
enforced and withdrawn from the operation of the proced- 
ural method provided by Article V bv the terms of the 


Unionscotitract. 


The right of the employee to refuse to join or act 
through a labor organization is of equa! value, as this court 
has said, to the right to organize; and the individual rights 
of the employee against any interference, domination, or 
coercion by the Union are entitled to the protection of 


the Board. 
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lng. LOR. By. Seglme Motors (C. C. A. 9), 109 
med. (2d) 194, 202, this court said: 


Pihiae is ihe rien net to join or create or assist 
any labor organization at all, but to deal individually 
with the employer. What we have described above 
regarding the result of ‘normal relations and innocent 
communications’ between employers and employees 
properly may lead the latter to choose to remain un- 
organized. The Supreme Court construes a prede- 
cessive statute for the protection of collective bargain- 
ing as not prohibiting the employer’s ‘entering into 
such contract of employment as it chooses, with its 
individual employee, Virginia Ry. Co. v. System 
Meqeriniomeyo, 406300 10 9S 515, 397, 37 S. Ct. 592, 
604, 81 L. Ed. 789, and puts a like construction upon 
the National Labor Relations Act, National Labor 
Relations Board v. Jones & Laughlin Steel Corp., 
OOM o.oo oe Cimels, SIP L.Med, 893, 108 
pe lai, SoZ | 5 


é 


“Fach of these three rights is of equal value and 
in administering the National Labor Relations Act 
is entitled to the protection of the Board.” 


homthe came eilect is; 


Valley Mould & Iron Cap. @ Noes ole, eae 
m7 }eeko Red 2d) 760, 764. 
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By the Express Terms of the Contract Between the 
Company and the Union, the Grievance Procedure 
Therein Provided for the Determination of Griev- 
ances Through the Union Does Not Apply to 
Any Employees or Group of Employees Desiring 
to Invoke Their Right to Present Grievances to 
the Management Individually. 


By the agreement [R. pp. Ml 1S] Apticle V, Sulodin isin 
(10) the Union expressly agreed that the provisions of 
the Article entitled Grievance Procedure which established 
a method of presenting and determining grievance 
through the Union should not 

‘be interpreted to prevent any employees or group 
of employees from presenting grievances to the man- 
agement in accordance with the provisions of Section 
9(a) of the National Labor Relations Act.” 


The first nine subdivisions of Article V [R. pp. 11, 15] 
provide for adjustment of grievances through various steps 
beginning between the aggrieved employee and his fore- 
man, or with his representative and his foreman, and con- 
tinuing through the district steward and the plant griev- 
ance committee dealing with designated representatives of 
the management, and finally, by Article VI [R. pp. 15-18] 
the procedure for arbitration is fixed. 


The Board has consistently refused to give any effect 
to Subdivision (10), by which is excepted from the opera- 
tion of Article V, the employees’ right of individual griev- 
ance presentation. 


In fact, the Board has construed the contract directly 
contrary to the provisions of Subdivision (10) and would. 


se 


in effect, rewrite the contract to provide that the provisions 
of Article V shall apply to individual grievance presenta- 


tion. 


The Board states in its brief, page 16: 


“Of course, the provisions of the collective con- 
tract establishing a grievance procedure, like the pro- 
visions covering any other appropriate subjects of 
collective bargaining, extend to ai] of the employees 
in the bargaining unit.” 


But the provisions of the collective contract. even 
though it applies to all employees, expressly exempt from 
its operation the right of any individual employee to pre- 


sent grievances “to the management.” 


Again at page 18, the Board states (footnote) : 


“But the Board’s construction of the proviso (re- 
ferring to Section 9(a), insures such orderliness and 
uniformity; it requires the partics to use the single 
systent established by agreement between the em- 
ployer and the representative, except that employees 
are free to appear in person and without the repre- 
sentative, at each stage of the process.” 


This is an explicit statement which can mean nothing 
less than that the Board has rewritten the contract between 
the Company and the Union to eliminate Subdivision (10) 
of Atitcle MW, and to misert instead thereot a promision tna 
the “procedure or single system” set up by Article V shall 
be used by all employees, whether presenting grievances 
through the Union or individually. 


The Board's own statement shows the complete un- 
tenability of the Board’s position. 
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The only justification attempted for the violence done 
to the contract of the parties is the suggestion that all 
grievances, including individual grievances. must be dis- 
posed of in accordance with the contract provisions. and 
all the precedents and interpretations established by the 
contract grievance procedure rulings. 


Even if the Board or the court were free to thus rewrite 
the contract and impose upon the parties a totally different 
contract from that which was entered into, we submit 
that the attempted justification is wholly futile. Un1- 
formity of determination is not an end in itself. Further- 
more, uniformity of determination is not assured, even 
by the contract grievance procedure. 


Finally, there can be no presumption that any determina- 
tion through arbitration or otherwise, as provided by the 
notice complained of, will be an illegal and incorrect or 
an unjust determination. Much less can there by any pre- 
sumption that it will be contrary to or different trom 
other interpretations or rulings obtained through use of 
the contract grievance procedure. 


Of course, if the Union teels aggrieved by any action 
taken by the Company in connection with the provision 
for hearing of individual grievances cor by reason of any 
determination had upon any hearing ot such individual 
grievances, whatever legal grievance the Union might 
sustain would be remediable under the procedure for arbi- 
tration provided by the terms of the contract. These pro- 
visions the Union has not seen fit to invoke in the present 
case. 

The Board's solicitude on behalf of universal entforce- 
ment of the Union grievance procedure provisions of 
Article V, in dehance of the Union contract exemption of 
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Subdivision (10), is attempted to be justified ir the 
Board’s decision, and in its brief, by the contention, 
piously made (pp. 13-17), that a grievance procedure is 
‘an appropriate subject” of collective bargaining. It is 
pointed out that it is very important that an effective 
grievance procedure be established; that this is just as 
important as having an efficient judicial system in society 
generally. 

All this may be conceded, but there is no suggestion 
whatever in the record, or in the Board’s brief, that there 
is anything unfair or unjust, inappropriate, inefficient, or 
otherwise objectionable, in the grievance procedure sug- 
gested by the notice upon which the complaint is based. 
The various contentions advanced (App. Br. pp. 11-17) 
with reference to the importance of the grievance proced- 
ure must fall before this obvious record fact; and if the 
provisions of the contract, Subdivision (10) of Art. V 
are to be given effect, the contentions of the Board, which 
are in direct antithesis to this subdivision, must be re- 
jected. 


But the Board’s solicitude for the establishment of a 
proper grievance procedure is revealed at page 28 of the 
brief as based not upon any suggestion of unfairness or 
inadequacy of the method provided for disposition of in- 
dividual grievances, but rather upon the claim that the 
system suggested might conceivably be demonstrably more 
efficient than the corresponding Union procedure, so that 
the employees would prefer it to the Union procedure! 


At page 28, footnote 21, by way of illustration, it is 
stated: | 


“Thus, respondent might, for example, establish 
a grievance procedure for presentation of individual 
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grievances which provided for submission of griev- 
ances directly to the highest officials of respondent 
and thereafter to a conimittee of three non-super- 
visory employees in the department involved. The 
destructive effects upon the Union’s representative 
status which would inevitably flow from such a course 
require no elaboration: employees could scarcely be 
expected in such circumstances to use the Union as 
their representative.” 


Here we have an unabashed confession of the Board’s 
paramount interest in the weltare of the Union as an end 
in itself, regardless of the interests of the employees, 
overlooking again the principle enunciated by this and 
other courts that the purpose of the National Labor Rela- 
tions Act was not to furnish a vehicle for the exploitation 
of the employee even by the Union, but that the right of 
non-association is of equal importance with the right of 
association and must be equally protected by the Board. 


N. L. RB. uv. Sterintgeitotors (C. C. A. 9), Tas 
Fed. (2d) 194, 202. 


But the record in the present case is a direct refutation 
of the hypothesis suggested by the Board. The offer of 
proof which the Board rejected, but which they finally 
assumed to be true, was that only two instances of indi- 
vidual grievance determination had, occurred, as against 
more than 800 through the Union procedure. Finally, in 
order to support the order of the Board on this basis some 
pleading or proof of favoritism was necessary which was 
not attempted in the present case, the Board consistently 
refusing to consider any evidence as to the operation of 
the grievance procedure. [R. pp. 146-147. ] 
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The Right to Present Grievances Individually Involves 
a Corresponding Duty Upon the Part of the Com- 
pany to Receive, Hear, and Adjust the Grievances 
by Arbitration, if Necessary, i.e., by the Utiliza- 
tion of a Reasonably Fair and Effective Procedure. 


Both by contract and by statute, the individual em- 
ployee or any group of empleyees have a right to present 
grievances to the management. This right, as we have 
seen, is not liniited to the mere filing of the claim. (Point 
II, sepra.) 


The Statutory Right and Also the Contract Right Granted 
to Employees to Individually Present Their Grievances 
to the Employer Involves the Corresponding Duty on 
the Employer to Hear and Adjust Such Grievances. 


The duty to deal involves the right to insist on dealing. 


In Grace Co. v. Wiltaims (D.C. Mo.), 20 Fed. Supp. 
263, 266, the court said with reference to the duty of an 
employer to deal with the representative of the employees: 

“the imposition of the duty must of necessity carry 
with it the right on the part of the employer to insist 
upon and enforce, 1f necessary, its right to perform 
at culty.” 


This, again, is the direct holding of the case of Nationa 
Labor Relations Board vw. Union Pacific Stages (C. C. A. 
9), supra, 99 Fed. (2d) 153, and other cases cited infra, 


subdivision (c), Point IT. 
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‘right’ and ‘obligation’ are correlative 


terms.” 
Oity uv. Peestometies, Inc., 285 Fed 5015 al44 Ge 
GC. A. 2, 8922). 


Right as used in the legal sense 


“implies something with which the law invests one 
person, and in respect to which, for his benefit, an- 
other, or perhaps all others, are required by the law 


3) 


to do or perform acts 


Galveston H. & S. A. Ry. Co. v. Henmaganw, 76 
SW 462 (Bex, 1908). 


It is an elemental rule of statutory construction that the 
srant of a power or right 
“carries with it, by implication, everything necessary 
to carry out the power or right and make it effectual 
and complete.’ (59 Corpus Juris., p. 973.) 


Dooley v. Penna. Ry. Co. (WD. C. Minn.), 250 Fed. 
142, 143. 
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The Necessity of Providing for Such a Hearing and 
Determination Justifies, and in Fact, Necessitates, 


as a Practical Matter, the Giving of a Notice 
Setting Forth the Date, Place and Manner of 


Hearing and Determination of the Grievance. 


The Company, in order to comply with its contract and 
statutory duty of hearing and determining individual 
erievanices, could properly designate representatives to hear 
tie grievance, hx a time and place of hearing, and make 
any other fair or reasonable arrangements for the disposi 
tion of the grievance. Certainly 1f the Company was 
authorized to fix such reasonable arrangements, it was 
equally authorized to sive notice thereof. In fact, in a 
concern involving as many employees as respondent, it 
may be said that in the duty to hear such grievances is 
implicit the duty to give due notice to the employees of any 
arrangements made for the disposition of individual griev- 


alices. 


The Board has cited no authority, and has made no 
argument to the effect that the giving of notice of the 
arrangements for individual grievance presentation and 
determination as distinct from the fixing of such procedure 


is objectionable. 


As was stated in Grace Co. v7. Willams (D. C. Mo.). 
20 Fed. Supp. 263, 266, the imposition of the duty to deal 


“mitist of necessity carry with it the right on the part 
of the employer to insist upon and enforce, if neces- 
sary, its right to perform that duty.” 
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The right to give notice of a precédure for recen me 
and passing upon individual grievances is incident to the 


ciatey to receive amd pass thereon. 


The situation is analogous to that of the rule-making 


power of the courts or other administrative tribunals. 


In the case of Byers v. Smith, 4 Cal. (2d) 209, 213, 
the cotirt stated that the principle appeariiie im ©) gee 
Section 187, constituted ‘‘a well-known rule of law.” 
That principle is: 

“When jurisdiction is, by the constitution or this 
code or by any other statute, conferred onva comme Gr 
judicial officer, all the means necessary to carry it into 
effect are also given; and in the exercise of this 
jurisdiction, if the course of proceeding be not spe- 
cifically pointed out by this code or the statute, any 
suitable process or mode of procedure may be adopted 
which may appear most conformable to the spirit of 
the code. 
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The right of grievance presentation requires that an 
opportunity for presentation be afforded, and such oppor- 
tunity is not afforded until and unless notice thereof 1s 


given. 
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Any Objection as to the Scope or Terms of the Notice 
Stating the Method of Determination of Griev- 
ances Is Not Available Upon This Proceeding, 
Because There Was No Pleading or Proof That 
the Method Suggested Was Improper, or That 
Other Grievances Than Those Properly Deter- 
mined Individually Were Heard and Passed Upon. 


As we have seen the complaint was based entirely upon 
the charge that the notice to the employees was given 
without the knowledge or consent of the Union, and pro- 
vided for a determination of grievances without the 
Union’s knowledge, consent, or participation. [R. p. 4.] 
There was no issue whatever as to the scope or terms of 
the notice; likewise there was no proof as to such scope 


permitted by the Board. 


Also, there was no issue as to the propriety of the pro- 
vision for arbitration, which the Board in its decision 
seems to regard as invalidating the procedure. In any and 
all events, it is submitted that there is no limitation in the 
Act as to the type of grievances which an individual may 
present; likewise there is no such limitation in the contract; 
and that a provision for arbitration does not, under any 


conceivable circumstance, vitiate the procedure. 
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(a) There Is No Issue as to the Scope of the Grievances 
Covered by the Notices Complained of. 

The complaint was not that the notice provided for the 
hearing of other grievances than those properly presentable 
by the individual employee, but that the notice was dis- 
tributed without consultation with the Union, and provided 
for determination of grievances without the Union’s knowl- 
edge, consent, or participation. In other words, it was not 
the type of grievance, but the “unilateral” dissemination of 
the notice and the fact that the procedure did not provide 
for Union participation. There is no other ground of ob- 
jection stated in the complaint, and no other ground is 
available in this court in support of the order of whieh 


enforcement is sought. 


Under the complaint it is the establishment of an in- 
dividual bargaining procedure, regardless of the scope of 
the matters contemplated, which is the basis of the charge. 
The theory of the complaint is that there is no right of 
individual grievance presentation whatever except such as 


the Union may bestow. 


The Board, throughout, has ignored the provision of the 
contract which guarantees the right of individual grievance 
presentation without interference from the Union, and 
without regard to the provisions governing Union griev- 


ameenprocedimre. 
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(b) Even if There Were Any Issue as to the Scope of the 
Notice, Which There Is Not, There Was No Proof 
That Any Grievances Not Properly Presentable Were 
Actually Presented. 

In fact, there was no proof that any grievances at all 
were presented under this procedure. The Company’s 
Giecreom proc as tO grievances referred to was rejected. 
[R. pp. 146-7. | 


It cannot be assumed, in the absence of evidence, that 
the law has been or will be violated, but on the contrary, 


there is a presumption that the law will be obeyed. 


In the Board’s brief, pp. 21-28, it is suggested that 
“there are no limitations upon the nature or type of 
grievances which may be submitted by individual em- 
plowees, "(p, 21.) 


Again we point out that there was no charge that the 


notice was illegal because it contained no limitations. 


We callvattention, also, to the fact that the Board has 
tailed to show Just what limitations should be imposed in 
order to comply with the law and the contract. No author- 
ity has been cited, and none exists, which imposes any limi- 
tation whatever upon the type of grievances which may 


be presented individually by the employee. 
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(c) There Is No Limitation in the Act, or in the Labor 
Contract, as to the Character of Matters Which May be 
Presented as Individual Grievances, and No Limitations 
Can be Interpolated by the Board or the Court. 


The Board concedes in its decision, and states in its 


brief, that “individuals may present grievances * * *” 
(p. 22), but there is an entire absence of any indication 


of the Board’s position as to the scope of grievances 
properly presentable by an individual. 


The suggestion is offered (p. 23) that whatever griev- 
ances are presented by the individual employees must be 
settled in accordance with contract provisions, or in ac- 
cordance with the precedence and interpretations arrived 
at through the rulings on the grievances presented by the 
bargaining representative. The Board makes a similar 
statement in its decision. [R. pp. 62-63. ] 


Neither the decision of the Board nor its brief gives 
any clue to the nature of grievances which they consider 
would be properly presented by an individual. As we 
have seen, the suggestion that they must be settled in ac- 
cordance with the precedents arrived at through the Union 
erievance procedure is entirely unsupported. 


Even if true, it would be immaterial in the present con- 
troversy. There is no issue as to whether or not any in- 
dividual grievance has been or will be settled in ac- 
cordance with any particular precedent or set of prece- 
dents, nor can there be any such issue, as there is no 
pleading or proof of any particular determination. 


It is submitted that Congress used the term “egriev- 
ances” in its usually accepted sense, and in reserving the 
right to an individual employee or group of employees 
“at any time to present grievances to their cmployees” it 


did not impose any qualification or limitation on the type 
of grievances. The same is true of subdivision (10) of 
Poriicle V. 


The language of the Act is not subject to any inter- 
pretation which would limit the right of individual griev- 
ance presentation to any particular type. 


The suggestion that the congressional hearings indicate 
an intention to limit the right of individual grievance pre- 
sentation appearing in the Board’s brief (pp. 24-27), is 
immaterial in view of the fact that there is no ambiguity in 
the language used. 


If the right of individual grievance presentation, as 
the Board suggests in its brief, p. 12, is a delimitation 
of the right of collective bargaining, then it is undeniable 
that such delimitation is exactly what Congress expressly 
provided, and the argument of the Board is one which 
should be addressed rather to Congress than this court. 


Neither the Board nor the courts can deny effect to 
the proviso of Section 9(a) upon the ground that it 
might embarrass the Union or possibly lead to difficulties 
in administration. That the ruling in the case of an indiv- 
idual grievance might not accord with other rulings made 
under the Union grievance procedure is not an argument 
against the right of individual grievance presentation nor, 
as stated. is such right debatable. The Union has ample 
recourse under the ordinary grievance procedure to satisfy 
any legal prejudice or detriment which it might sustain; 
but the protection of the Union in the right of collective 
bargaining does not require the denial of individual 
erievanice presentation. 
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(d) The Fact That a Method of Individual Grievance 
Presentation Provides for Settlement by Arbitration 
Does Not Render the Procedure Illegal or a Violation 
of the National Labor Relations Act. 


It was the board's opinion that the individual grievance 
procedure suggested was entirely vitiated by the bare fact 
that it contained a provision jor settiement by arbitration. 
eee pp. 29,030, Sas 237 | 

Apparently the Board does not rely upon this conten- 
tion in its brief, but merely suggests that the decisions on 
individual grievances must be in accordance with the prece- 
dents and interpretations obtained in rulings on the Union 
grievance procedure; and in connection with this observa- 
tion, the Board’s brief suggests that the notice complained 
of would permit the disposition of grievances “by respond- 
tent unilaterally, or by an arbitrator,” as though this car- 
ried some sort of a stigma of illegality. 

We repeat that it would be idle to provide for presenta- 
tion of grievances without authorizing or requiring that 
such grievances be finally determined. Determination by 
arbitration is the commonly accepted method, not only in 
the case of labor relations, but in all similar business trans- 
actions. The right of collective bargaining and the Union’s 
contention with respect to any particular issue cannot pos- 
sibly be affected in any way by any arbitration which may 
be had on an individual grievance. These rights remain 
identically the same as though no arbitration had been had 
as to an individual grievance, and exactly the same as 
though no provision were made for arbitration of indivi- 
dual grievances. 

The effect on the Union of settlement by arbitration 
would be the same—no more and no less—if the grievance 
were adjusted by mutual discussion directly between em- 
plover and employee. 
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Again we suggest that the only substantial or meritor- 
1ous question 1s whether provision is made for a fair and 
just determination of the grievance; but in this case neither 
the Union nor the Board are at all interested in this mat- 
ter, and there is no issue with respect thereto. 

It the entployer and employee can mutually agree be- 
tween themselves upon a particular settlement or disposi- 
tion of a grievance, it would equally follow that they can 
agree to abide by a settlement fixed by a third party; and, 
in fact, it would appear that less interference with the 
Union’s asserted’ domain would result if all grievances in- 
dividually presented were settled exclusively by the method 
of arbitration. It is submitted that the mere addition of a 
provision for reference to an arbiter in the event of failure 
of attempts at mutual adjustment cannot transtorm a legal 
plan of individual grievance handling into illegal ‘“‘bar- 
gaining’ in contravention of any right of the Union. 


(e) The Notice Complained of Is Not Objectionable as 
Improper Solicitation of Individual Grievance Presenta- 


tion. 


The Board’s decision states that the individual griev- 
ance procedure method “was referred to as the Company’s 
policy,” and that this constituted an implication that re- 
spondent preferred the individual grievance procedure, and 
Was inviting employees to use it rather than the contract 
puecedures [Ro pm64>|) Bhessaimesstatement is repeated 


Miminews Gand’stiiticr pp. Jaome/ Mae 


This oft-repeated charge has no more substantial basis 
that the opening sentence of the notice, which reads as 
follows: 

“In accordance with the National Labor Relations 
Act and the policy of North American Aviation, Inc., 
every employee has the privilege of presenting his 
grievances directly to the management.” 
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this is nothing more or less than a statement that the Act 
of Congress and the policy of the Company both provide 
for individual grievance presentation. ‘Lhe statement with 
reterence to the provision of the Act is incontestably true. 
The statement that it is the policy of the Company to give 
effect to the privilege granted by the Act is certainly not 
untair labor practice. 

Indeed, the complaint did not charge any untair labor 
practice in this respect, or any solicitation ot individual 
grievance procedure, or show any facts indicating that any 
employee had been deceived or had supposed that any pretf- 
erence was intended. Lven if the contention of the Board 
in this respect were supported by the record, which it is 
not, the issues are framed by the complaint and must be 
determined thereon. ‘There was no issue of solicitation or 
coercion of employees in any particular whatever, or of 
any illegal favoritism; and even if such an issue had been 
raised, it is clear under the cases that the notice complained 
of was much less objectionable in these respects than the 
notices discussed in cases referred to in Point II, supra. 

Midland Steel Products Company v. N. L. R. B. CC. 
CC. A. 6), WS Bed, (2d) sO) 305: 


N. L. RR. B. uv. Grevimenn & Co. (C. C. A. 7 yal 
Fed. (2d) 756, 759-60. 


({) There Is No Issue in the Present Casevas: to the Scope 
of Individual Grievance Presentation, as Distinct From 


Collective Bargaining. 


The Board’s decision, likewise its brief (pp. 13 and 14, 
and throughout), condemns individual presentation of 
erievances as an encroachment upon the Union’s domain 
of collective bargaining. This is attended by a process ot 
extending the definition of collective bargaining to include 
any adjustment of any grievance, thus distorting the mean- 
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ing of the term of “collective bargaining” as used in the 
Statute. 
As this court has held, the procedure for individual 
grievance adjustment 
“is entirely consistent with collective bargaining in 
inatters affecting employees as a class.” (Union Paci- 
fic Stages case, supra.) 


Collective bargaining is ordinarily used in the sense of 
denoting the process by which an agreement is arrived at. 
Grievance procedure involves, not the question of new con- 
tractual relations, but simply the matter of whether there 
has been a breach of existing contractual or other duty and 
the measure of redress therefor. 

Webster’s Dictionary defines the term collective bargain- 
ing as: 

“Negotiation for the settlement of the terms (for 
example, as to wages) of a labor contract between an 
employer or group of employers on the one side and 
an organized body of workers on the other.” 


The same authority defines a grievance as: 


“Cause of uneasiness and complaint; wrong done 
and suffered.” 


Regardless of the proper definition of the term, the no- 
tice itself did not contemplate the hearing of anv griev- 
ances not properly presentable individually. In fact. the 
reference is to such grievances as the employee may pre- 
sent “in accordance with the National Labor Relations 
Act.” ‘There is no proof, and it cannot be assumed, that 
the employer has determined any grievances not properly 
presentable by the individual employee. 


There was no issue as to the scope of the grievances 
covered by the notice, and no proof was permitted as to 


Foe 


the character of grievances which had been actually had 
pursuant thereto. 


Finally, we submit that the order of the Board can not 
be sustained except by holding that it is illegal to establish 
a procedure for direct handling ot individual grievances. 
This is the sole charge contained in the complaint. There 
is no issue as to the scope of grievances properly presenta- 
ble, nor is there any issue as to the legality or illegality of 
the method established for handling the procedure. The 
sole issue 1s can a direct procedure be legally established 
without the consent of the Union. 


As stated by the United States Supreme Court in the 
case of United States v. Gilmore, 7 Wall. 491, 19 L. Ed. 
Bon, 298: 

“The object of pleading is to concentrate the con- 
troversy upon the questions of fact and of law, which 
should control the result. The value of the system in 
the administration of justice can hardly be too highly 
estimated.” 


To the same effect is 
Reed v. Muni (C. C. A. 8), 149 Fed. 737. 743. 


ion. 


alld 
The Order of the Board Is Too Broad. 


The sole issue is the propriety of the giving of notice of 
the method for handling individual grievances, without the 
consent of or consultation with the Union. On the present 
record the Board can only direct the recall of the notice. 
It cannot even direct a modification of the notice as there 
was no isstle as to the scope ot the notice. 

NL oi bv. amess iano, Lo., ot U. >. 426) 

oe -O; Ooms ade G30) 95%), 
Bemicnem Steel ov. N. L. i. B. (UL. C. A, DD. C.), 
1Z0 ed. (2d) 041, 707-8. 

Pecpeommea Wiivs Cut, 6. v, rpMwess Iu. Co, d1Z U.S. 
426, 435-6, 85 L. Ed. 930, 937: 

“A Federal court has broad power to restrain acts 
which are ot the same type or class as unlawiul acis 
which the court has found to have been committed 
or whose commission in the future, unless enjoined, 
inay tairly be anticipated trom the defendant’s con- 
act ii the past. Bitte mere fact that a court has 
found that a defendant has conimitted an act in viola- 
tion of a statute does not justify an injunction broadly 
fo obey wee State and tis subject themderendant to 
contempt proceedings if he shall at any time in the 
future commit some new violation unlike and unre- 
lated to that with which he was originally charged. 
This Court will strike from an injunction decree re- 
straints upon the commission of unlawful acts which 
are thus dissociated from those which a defendant has 
commuted, | = 9" “Se Pe breadth ot ties onder 
the injunction of a court. must depend upon the cir- 
cumstances of each case, the purpose being to prevent 
violations, the threat of which in the future is indi- 
cated because of their similarity or relation to those 
unlawful acts which the Board has found to have been 
committed by the employer in the past.” 
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Conclusion. 


The order for which enforcement is sought requires 
respondent to cease and desist from refusing to bargain 
collectively with the Union, and requires respondent, upon 
request, to bargain collectively with the Union. [R. pp. 


68-69. ] 


But there is no charge in the complaint and the evidence 
shows that there is no basis for any charge that respond- 
ent ever refused to bargain collectively with the Union 
at any time about any matter whatever. Paragraphs 
L.(a). and 1.(c). amd 2.(a). [R. pp.°68-69) of the orden 


are therefore null and void upon the face of the record. 


The only charge of refusal to bargain collectively is that 
the giving of the notice complained of amounted to a 
refusal to collectively bargain; and this is the only charge 
upon which the order can be based. However, the record 
shows that respondent was willing to negotiate with the 
Union the question of the propriety of the issuance of such 
notice, aad did, in fact, do so up to"the fmal Seep of wie 
grievance procedure. It was the Union that refused to 
negotiate further. The employer has always been willing 
to negotiate in the matter. The portion of the order which 
would require the employer to declare the notice null and 
void and announce that it would give no effect thereto 
[R. pp. 68-9], would relieve the Union from its contrac- 
tual obligation to negotiate any dispute with reference 


to the propriety of the notice. 


Respondent would be rendered powerless to put into 


effect any method for handling of grievances presented in- 


— 


dividually under Section 9(a) of the Act, or under Article 
V, Subdivision 10 of the contract, except with the Union’s 
consent. The result would be the effectual repeal of the 
proviso to Section 9(a)—the accomplishment of which is 
undoubtedly the purpose of the present proceedings—and 
the rewriting of the contract between the parties by which 
the Union grievance procedure is expressly made inappli- 


cable to individual grievance presentation. 


It is respectfully submitted that the direct and. un- 
equivocal reservation to the individual employee of the 
right to individually present grievances, which reservation 
appears both in the statute Section 9(a), and in the con- 
tract, must be given a reasonable construction, and one 
which will afford the employer an effective and practical 
means of obtaining redress, as to any and all grievances, 
without interference from the Union; that the fulfillment 
of its duty to receive such grievances enforces upon the 
employer the obligation to give reasonable opportunity of 


presentation and notice to employees thereof. 


The notice complained of constituted nothing more nor 
less than affording an opportunity for individual griev- 
ance presentation. It is not charged that the opportunity 
thus given is otherwise than full and fair. The only 
criticism in the complaint is that (1) the opportunity for 
a hearing was granted without the consent of the Union, 
and (2) that provision is made for the privilege of a 


hearing without Union participation. 


It is respectfully subnutted that the foregoing issues 


have already been authoritatively determined in accordance 


Ss 


with respondent’s position herein by the decisions of this 
court. 


It is therefore respectfully submitted that thé order of 


the Board is null and void and its enforcement should 
be denied. 
Respectfully submitted, 
J. Stuart Neary, 
Gipson, DUNN & CRUTCHER, 
By J. Stuart Neary, 


Attorneys for North American Aviation, Inc. 


IrA C. POWERS, 
Of Counsel. 


